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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

CASE NO.:  2:09-CV-229-FTM-29SPC 

SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

vs. 

FOUNDING PARTNERS CAPITAL MANAGEMENT  
and WILLIAM L. GUNLICKS, 

Defendants, 

FOUNDING PARTNERS STABLE-VALUE FUND, LP, 
FOUNDING PARTNERS STABLE-VALUE FUND II, LP, 
FOUNDING PARTNERS GLOBAL FUND, LTD., and 
FOUNDING PARTNERS HYBRID-VALUE FUND, LP, 

Relief Defendants. 
/ 

TENTH APPLICATION 
FOR ALLOWANCE AND PAYMENT OF FEES AND EXPENSES 

Receiver Daniel S. Newman, not individually, but solely in his capacity as the Court-

Partners Stable-Value Fund, L.P.; Founding Partners Stable-Value Fund II, L.P.; Founding 

Partners Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P. (collectively, the 

Tenth Application for Allowance and Payment of Fees and 

Tenth e Receiver, Retained Counsel, and Other 

Professionals, and requests that this Court enter an Order authorizing him to make payments for 

certain professional services and expenses incurred during the period of November 1, 2015 

through July 31, 2016 (the 
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The Receiver respectfully requests that this Court authorize the Receiver to pay: (a) 

nts, for reasonable fees and costs; (c) Beus 

special counsel in the FPCMC action against Mayer Brown LLP 

and Ernst & Young, for reasonable costs

advisor.1

The requested payment of fees and costs, if approved, will be made from the 

Receivership estate. 

The SEC has reviewed this application and has no objection to the request for fees. 

I. RETENTION OF RECEIVER, DISCLOSURE OF COMPENSATION,  
AND REQUESTED AWARD

A.  Motion 

On April 20, 2009, the SEC filed its Complaint [D.E. 1] and its Emergency Motion to 

Receiver on the same date.  [D.E. 9]. 

In its Complaint, the SEC sought to permanently enjoin Founding Partners and its owner 

and principal William L. Gunlicks from violating antifraud provisions of the federal securities 

laws and a December 2007 Commission cease and desist order against them.  [D.E. at 1].  The 

Commission also sought to protect and preserve approximately $550 million of investor assets at 

1 Capital Road was hired to evaluate, maximize, and assist with the sale of the holdings in the Founding 
Partners Hybrid-Value Fund, L.P.  The Receiver filed a motion seeking leave to extend his retention of Capital Road 
in July 2013.  [D.E. 397].  The terms of the approved agreement with Capital Road expired in December 2013, but 
given the needs of the Receivership, Capital Road has continued to provide these services through the Application 
Period.  Capital Road's services were provided pursuant to, and consistent with, the agreement that was approved by 
the Court at [D.E. 407]. 
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risk.  Id.  On May 13, 2009, the SEC filed a Motion to Appoint a Replacement Receiver.  [D.E. 

71]. 

B. The Court Appoints Daniel Newman, Esq., as Replacement Receiver    

On May 20, 2009, the Court entered its Order Appointing Replacement Receiver and 

Id. at 2-3.  

and authority to: administer and manage the business affairs, funds, assets, choses in action and 

any other property of Founding Partners and the Founding Partners Relief Defendants; marshal 

and safeguard all of the assets of Founding Partners and the Founding Partners Relief 

Id. at 1-2.  

The Receivership Order required the Receiver to, among other things:   

take immediate possession of and administer the assets of the Receivership 
Entities;  

investigate the manner in which the affairs of the Receivership Entities were 
conducted; 

institute such actions and legal proceedings, for the benefit and on behalf of the 
Receivership Entities and their investors and other creditors as the Receiver 
deems necessary; 

employ professionals as the Receiver deems necessary to take possession of the 
assets and business; 

engage persons in the 

defend, compromise or settle legal actions in which the Receivership Entities or 
the Receiver is a party; 

assume control of all of the Receivership E
necessary; 
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make payments and disbursements from the funds and assets taken into control as 

have access to and review all mail of the Receivership Entities. 

Id. at 3-6.  In addition, the Receiver was charged with: 

Initiating a claims process; 

Communicating with investors; 

Analyzing investor claims; and 

Making proper distributions to the investors. 

II. REQUEST FOR FEES AND EXPENSES 

The Receiver, his counsel, and his consultants have worked diligently to marshal and 

preserve all of the assets of the Receivership Entities, investigate their business operations, 

litigation, and defend claims asserted against the Receivership Entities.   

luded, but were not limited to: (i) 

analysis and work related to the Receiver's lawsuit against Mayer Brown and Ernst & Young in 

Broward County, Florida (the "Broward Litigation"); (ii) communications with investors; (iii) 

working with FP Designee on issues related to investor records and information; (iv) 

communications related to requests for information and tax issues from the FP Designee, the 

Receiver's accountants, and other entities; (v) coordination of information and release of 

financial statements, including K-1s; (vi) addressing issues related to Credit Value Partner's 

assignments of interests and court filings; (vii) negotiation and litigation related to the 

Archdiocese of New Orleans' ("Archdiocese") litigation against the Sun-related entities in 

Louisiana; (vii) standard review and maintenance of the Receivership's website and bank 

accounts; and (viii) analysis and liquidation of Hybrid Value's holdings. 
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The Receiver respectfully requests an award of legal and professional fees and the 

reimbursement of certain expenses incurred on behalf of the Receiver for services rendered 

during the Application Period by professionals whose retention has already been approved by the 

Court2.  These amounts total $100,946.27 

comprised of: (a) $49,927.52 in legal fees and costs for Broad and Casse

counsel; (b) $16,562.25 in professional fees and costs to Berkowitz Pollack & Brant, the 

$27,256.50 special 

counsel for the Broward Litigation against the former law and audit firms;3 and (d) $7,200 in 

fees for Capital Ro advisor.  The Receiver and his 

professionals worked at deeply discounted rates in performing their functions.  The Receiver 

further reduced the costs to the Receivership estate by writing off various fees incurred for the 

work performed.4

Tenth Application to the Court for compensation and 

reimbursements of expenses for services rendered on behalf of the Receiver.5  No understanding 

exists between the Receiver and any other person for the sharing of compensation sought by the 

Receiver, except among the partners and associates of the employees of the firms retained by the 

Receiver. 

2 These professionals were approved by the Court in the following orders: the Receiver [D.E.74]; Broad and 
Cassel, the Receiver's primary counsel [D.E. 78]; Berkowitz Pollack & Brant, the Receiver's forensic accountants 
[D.E. 88]; Vanasco Genelly & Miller, the Receiver's counsel in the Illinois Litigation [D.E. 339]; and Beus Gilbert 
PLLC, the Receiver's counsel in the Broward County Litigation [D.E. 246]. 

3 Pursuant to the Court's order approving the retention of Beus Gilbert, Beus Gilbert was hired on a 
contingency basis. However, the Receivership Estate must pay for costs incurred.  [D.E. 246].  As a result, at this 
time this fee application seeks for approval to pay only the costs incurred by Beus Gilbert. 

4 Many, but not all, write-offs are evident from the detailed billing records submitted with this Tenth 
Application. 

5 This does not include the two fee applications filed previously relating to only to the Sun Litigation. 
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As demonstrative of the efforts performed on behalf of the Receiver, the Receiver has 

attached several exhibits to its Tenth Application, consisting of: 

Exhibit 1: Summaries of professional and paraprofessional time and 
fees; 

Exhibit 2: Individualized and detailed invoices for all services 
rendered, expenses, and disbursements for Broad and 
Cassel; 

Exhibit 3: Individualized and detailed invoices for all services 
rendered and expenses for Berkowitz Pollack & Brant; 

Exhibit 4: Individualized and detailed invoices for expenses for Beus 
Gilbert PLLC; and 

Exhibit 5: Individualized and detailed invoices for all services 
rendered and expenses for Capital Road LLC.6

Exhibit 1 contains an aggregate summary of all hours and fees of all professionals and 

paraprofessional that provided services to the Receiver during the course of the Application 

Period.  The total amount represents the amount of time expended by each attorney, paralegal, 

and professional multiplied by the applicable Court-approved hourly rate. 

Exhibits 2-5 contain individualized and detailed descriptions of the daily services 

rendered and the hours expended by the various attorneys, paralegals, and professionals 

employed on behalf of the Receiver in this case during the Application Period.  Exhibits 2-5 also 

contain a detailed schedule listing the expenses and disbursements for which the Receiver seeks 

reimbursement.  Exhibits 2-5 are based on, among other information, the contemporaneous daily 

services in this case.  These time records have also been reviewed and approved by the Receiver, 

6 Mr. Gordon bills for this proceeding at $400 per hour, which is not reflected on the detailed invoice 
attached as Exhibit 5. 
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and, based on the complexity of the case, the Receiver respectfully submits that the requested 

compensation is reasonable. 

III. MEMORANDUM OF LAW 

Under governing law, following a determination that services were rendered and costs 

expended in furtherance of the Receivership, the Court may award compensation for those fees 

Court should give consideration to the factors for compensation that the Eleventh Circuit 

articulated in In re Norman v. Housing Authority of City of Montgomery, 836 F.2d 1292 (11th 

Cir. 1988): (1) the time and labor required; (2) the novelty and difficulty of the question 

involved; (3) the skill requisite to perform the legal service properly; (4) the likelihood, if 

apparent to the client, that the acceptance of the particular employment will preclude other 

employment by the lawyer; (5) the fee customarily charged in the locality for similar legal 

services; (6) whether the fee is fixed or contingent; (7) the time limitations imposed by the client 

or by the circumstances; (8) the amount involved and the results obtained; (9) the experience, 

of the case; (11) the nature and length of the professional relationship with the client; and (12) 

any awards in similar cases.  , 953 F. 2d 1560, 

1577 (11th Cir. 1992).  The Receiver respectfully suggests that his request for fees for payment 

of his attorneys and other professionals meets the criteria for this compensation.   

such assets as is required in order to comply with the directions contained in this Order, and to 
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actuaries, accountants, clerks, consultants and assistants as the Receiver deems necessary and to 

fix and pay their reasonable compensation and reasonable expenses, as well as all reasonable 

Id. at 4-5.  The Court further 

authorized payment of these professionals from the funds held by the Receivership.  Id. at 6.   

Pursuant to this provision, the Court authorized the retention of counsel for the Receiver.  [See, 

e.g., D.E. 78]. 

s, and accountants and experts have incurred reasonable 

fees and costs consistent with 

consideration of the 11th Circuit multi-factor test propounded in In re Norman, as follows. 

A. The First Factor7

effort in order to perform the work necessary, as set forth in the Receivership Order, including, 

among other things, the following: 

Handling issues related to the Archdiocese's claims in the Louisiana proceeding; 

Addressing and responding to investor inquiries unrelated to the claims process; 

Working with and interacting with management for the FP Designee on significant issues 
affecting the company; 

Correspondence and communications with the FP Designee related to investor information 
and investor records; 

Working with Beus Gilbert in litigating the Receiver's lawsuit against Mayer Brown and 
Ernst & Young in the Broward Litigation; 

Working with the Receiver's hired professionals to review, analyze, and attempt to liquidate 
the Hybrid Value holdings; 

7 The Receiver is discussing solely those events that occurred during the Application Period. 
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Correspondence and communications related to Receivership tax returns and requests for 
information; 

Correspondence and communications with offshore liquidator concerning requests for 
information; 

Correspondence and communications with Credit Value Partners concerning requests for 
information and assignment of interests; 

Negotiating with Credit Value Partners concerning its motion to allow assignment of 
interests, and reviewing motion papers related to the same; 

Coordinating the release of financial information to investors, from various entities, 
including K-1s; and 

Engaging in other communications related to the general administration of the Receivership 
Estate. 

B. The Second and Third Factors 

 The Receiver respectfully submits that the FP Designee transaction was complex, novel, 

and difficult to close.  After the FP Designee transaction was closed, the process of distributing 

FP Designee interests out to claimants was also challenging and time-consuming.  Much of the 

Receiver's work during the Application Period has been follow-up related to the FP Designee 

transaction and subsequent distribution of interests.  Because of their knowledge of the 

transaction, and their access to transaction documents, the Receiver and his professionals have 

remained involved in issues related to the FP Designee.  In particular, during the Application 

Period, the Receiver has: (i) handled follow-up questions from FP Designee related to 

distribution and tax issues; (ii) acted as a liaison between the FP Designee and other entities and 

individuals involved in the distribution process; (iii) satisfied FP Designee's requests for 

documents and information related to the transaction; and (iv) followed up with FP Designee on 

the distribution process to ensure there were no issues. 
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The Receiver was also involved in other complex and time-consuming issues during the 

Application Period, including: (i) Credit Value Partners' motion papers related to its assignment 

of interests; (ii) the Archdiocese's litigation in Louisiana; and (iii) acting as local counsel for the 

Broward Litigation. 

For these reasons, the Receiver submits that handling the affairs of the Receivership has 

been unusually difficult and challenging, requiring inordinate skill and expertise to manage. 

C. The Seventh and Eighth Factors 

The results obtained have been significant, especially given the complex, challenging 

nature of this Receivership and the numerous demands on the Receiver and his professionals.  

The Receiver and his professionals engaged in significant, time-consuming work that was the 

subject of this Application.  The Receiver's work that is the subject of this application has been 

necessary to maintain and preserve the Receivership estate and Receivership's assets, effectuate 

the distribution of assets out to investors, and, among other things, to pursue the significant 

Malpractice Litigation in Broward County, Florida. 

D. The Other Factors 

In view of the numerous, varied, and time-sensitive demands on the Receiver and his 

professionals, they could not accept similar or more profitable employment as a result of the 

work on this Receivership.  (Factor 4). 

The fees are reasonable in the relevant locality for similar services.  Indeed, most of the 

professionals further reduced their fees for this matter.  (Factor 5). 

The fees are fixed, but at mostly at a discounted rate.  (Factor 6). 
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CONCLUSION 

For these reasons, the Receiver, Daniel S. Newman, respectfully requests that this Court 

enter an Order authorizing the payment of $100,946.27, to the extent fees are available in the 

Receivership estate, consisting of (a) $49,927.52  in legal fees and costs for Broad and Cassel, 

$16,562.25 in professional fees and costs to Berkowitz Pollack & 

$27,256.50 

counsel; and (d) $7,200 advisor Capital Road LLC.

CERTIFICATE OF SERVICE 

I hereby certify that on November 17, 2016, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this 

day on all counsel of record identified on the attached Service List in the manner specified, either 

via transmission of Notices of Electronic Filing generated by CM/ECF or in some other 

authorized manner for those counsel who are not authorized to receive electronically Notices of 

Electronic Filing. 

Dated:  November 17, 2016. 
Respectfully submitted, 

By:        /s/ Jonathan Etra _______ 
            Jonathan Etra  

jetra@broadandcassel.com
Florida Bar No. 0686905 

            BROAD AND CASSEL  
2 South Biscayne Blvd., 21st Floor 
Miami, FL  33131 
Tel.:  305.373.9447    
Fax:  305.995.6403 
Attorneys for Receiver
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SERVICE LIST 

Robert K. Levenson, Esq. 
Miami Regional Trial Counsel 
Securities and Exchange Commission 
801 Brickell Avenue, Suite 1800 
Miami, FL  33131 
305-982-6341 (direct dial) 
305-536-4154 (facsimile) 
levensonr@sec.gov
Counsel for U.S. Securities and 
 Exchange Commission 

Service via CM/ECF 

Gabrielle D'Alemberte, Esq. 
The D'Alemberte Trial Firm, P.A. 
1749 N.E. Miami Ct. 
Suite 301 
Miami, FL 33132 
gabrielle@dalemberte.com
Counsel for William & Pamela Gunlicks 

Service via CM/ECF 
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